


 (
13th 
Check/Grievance 
Nos. C25-25-2015-13, 
C25-I 
01- 2015-13, 
C25-409-2015-13, 
C25-l 659
-
2015-13,
C25-l862 
-
2015-1 3
, 
C25-2057-2015-1
,
3
C25-2926-2015-13, C25-3317-2015-13
Arbitrator: Betty 
R. 
Widgeon
AFSCME 
Locals 
25
, 
1O1, 409, 1659, 1862,
2057, 
2926 and 
3317
Grievant,
and
Wayne County,
Employer
)

Keith D. Flynn (P74192) Attorney for the Union Miller Cohen, PLC
7700 Second Ave, #335
Detroit, Ml 48202 kflynn@miIlercohen.com

Bruce A. Campbell (P37755) Attorney for Employer
Wayne County Corporation Counsel Asst. Corporation Counsel
500 Griswold, 30th Floor Detroit, MI 48226 bcampbel@wayneCounty.com

Reginald M. Turner (P40543) Co-Counsel for Employer Clark Hill, PLC
500 Woodward Avenue, Suite 3S00
Detroit, Ml 48226 rtumer@clarkhill.com

Issue Before the Arbitrator
Did the County violate the parties' applicable CBAs when it unilaterally eliminated any possibility of the issuance of a 13th check by abolishing the IEF while the various CBAs were still in effect and contemplated the provision of a 13th check? If so, what is the appropriate remedy?
Decision Summary
The Arbitrator has considered all the evidence in the case and finds that the Union failed to show that the County violated the applicable CBAs by abolishing the IEF while the various CBAs were still in effect and contemplated the provision of a 13th check. Therefore, the grievances are DENIED and dismissed in their entirety. A brief background and analysis begin on page 2.


BACKGROUND

The Parties

AFSCME Council 25 is a labor organization that represents certain workers at Wayne County, which includes three groups employed at Wayne County under separate collective bargaining agreements (CBAs): (I) civilian non-supervisors (" non-sups"); (2) civilian supervisors ("sups") Locals; and (3) uniformed supervisory Sheriff's Deputies.
Wayne County ("The County") is the public employer of those and other workers. It is the plan sponsor of the Wayne County Employees Retirement System (" WCERS").1 WCERS administers six different retirement plans.
Stipulations of Fact

Before the hearing, the Arbitrator required the parties to submit a list of Stipulated Facts.

The parties submitted the facts listed below:

General Background on the Wayne County Retirement Plans

I. Wayne County is the plan sponsor of the Wayne County Employees Retirement System (WCERS).
2. A "Defined Benefit" (DB) plan pays, upon retirement, a monthly amount according to a
negotiated formula based on A) years of service, B) a "pension factor" expressed as a percentage, and C) "average final compensation. As an example, a worker retiring with
25   years  of  service  with  a  2%  pension  factor  with  an  average  final  compensation of

$60,000/yr   would   have   his/her   DB   pension   calculated   as   follows:   (25   x   2%) x



1 The non-supervisory unit includes Local 25, 101,409, and 1659. Thesupervisory unit includes Local 1862, 2057,
and 2926. The Sergent and Lieutenants unit is Local 33I7.
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$60,000.00= $30,000.00 yearly pension for the lifetime of the retiree and, depending upon the form of pension benefit elected, for the lifetime of the retiree's spouse and/or dependents.
3. A DB pension is accrued during each year of worker service and, per Michigan Constitution, Article 9, Sec 24, is a contractual obligation which cannot be dimini shed or impaired. A worker's DB pension benefit level is fixed at the time of retirement.
4. A DB retiree receives 12 monthly checks per year.

5. The plan actuary calculates and the WCERS' board approves the annual employer contribution needed to fund the benefits earned by all actives, retirees and  other participants of the three DB plans and two "Hybrid" plans administered by the WCERS.
6. A " Defined Contribution" (DC) plan provides for worker and employer contributions (in a fixed percentage of payroll according to a negotiated formula) the employer and each employee shall make into individual employee accounts per payroll period. The worker directs the investment of these contributions and, at retirement, has a retirement fund based on the aggregate contributions and investment earnings.
7. WCERS administers six different "plans."
8. Plans I, 2 & 3 are DB plans which are closed to new workers.

9. Plan 4 is a DC plan and is open to some workers. Plan 4 retirees did not receive 13th checks , unless they had exercised an option to annuitize.
I 0. Plans 5 & 6 are "hybrid" plans which have both DB and DC features. Plan 5 is open to  most new workers and Plan 6 is closed to new workers.


The Wayne County Commission establishes a 13th check byordinance without bargaining

11. On July 24, 1986, the Wayne County Commission ("Commission") passed an ordinance

amendment to its Retirement Ordinance which contains provisions for what is known as the "13th check."
12. The 13th check ordinance provisions enacted in 1986 were applied to all DB retirees at WCERS, Union and non-Union, irrespective of when that retiree retired.
13. The ordinance contained provisions for the "Inflation Equity Fund" or IEF.

14. Only DB plan retirees, who had been retired for at least one year, were allowed to potentially receive 13th checks. No active workers received a 13th check while they were working.
15. The IEF was funded by investment earnings which exceeded the assumed rate of investment return plus l% on plan assets in any plan  year (so-called  "excess earnings" ). For example, if the plan's assumed rate of return was 8%,  the plan would  have to  have  had investment earnings in excess of 9% in order to transfer funds to the IEF.
16. Using the assumed rate of investment earnings, the plan actuary each year calculates the Employer contribution required to fully fund the DB plans over a period of years
(amortization period).
17. Excess earnings occurred when the WCERS' investment return for any plan year exceeded 8% (in the mid-2000's that was raised to 9%).
18. No more than annually, the WCERS' board could decide whether to distribute funds from the IEF to eligible retirees .
19. WCERS ' plan year is the same as the County's fiscal year: October I-September 30th.


20. WCERS would calculate and distribute 13th checks at a meeting after October Ist for distribution in either November or December.
21. No version of the 13th check ordinance ever required the distribution of a 13th check.

22. No version of any CBA with AFSCME (or any other Union ) ever required  the  distribution of a 13th check.
23. In its 1986 form, the 13th check ordinance provided that in the event of a 13th check distribution, at least 20%, but no more than 50% (20/50 rule) of the IEF could be distributed.
24. Subsequent amendments were made to the 13th check ordinance in 1994, 2000 , 2010 and

2015.

25. Each of those amendments were applied to all retirees,  Union  and  non-Union, irrespective of when that retiree retired.
The Wayne County Commission amends the 13th check ordinance in 2000, without bargaining, to change the 13th check distribution method
26. The 2000 ordinance changed how annual 13th checks were calculate d, eliminating the 20/50 rule and allowing WCERS to distribute 13th checks without that restriction.
27. The Wayne County Commission, in response to the rapidly falling WCERS ' DB funding levels, amends the 13th check ordinance in 20 I0, without bargaining, to significantly limit the size of the IEF and 13th check distrib utions.
28. From its inception until its e limination, the amount of the 13th check varied and, at times,

either increased or decreased.

29. The 20IO amendment provided restrictions to the 13th check, lowering the IEF from approximately $44 million to no greater than $12 million and limiting any annual


distribution to no more than $5 million. The $32 million from the IEF was transferred to the DB plan as a credit to the County 2011 DB contribution.
WCERS' challenges the 20IO 13th Check ordinance amendment in State Court
30 . In response to the 2010 13th check ordinance amendment, the WCERS board filed a lawsuit in Wayne County Circuit Court.
31. WCERS brought two claims. First, it claimed that the 13th check was an accrued, vested,

and contractual right under Article IX, section 24 of the Michigan Constitution. Second, it claimed that the $32 million County credit to its 2011 DB contribution violated requirements of PERSIA, the Michigan state law covering public retirement system investment and administration.
32. On September 29, 2011, after considering cross-motions for summary disposition, Wayne County Circuit Court Judge Michael Sapala ruled in favor of Wayne County on both of the above-referenced iss ues.
33. WCERS appealed as of right to the Michigan Court of Appeals. The Michigan Court of Appeals affirmed in part and reversed in part Judge Sapala's ruling.
34. The County appealed to the Michigan Supreme Court. The Michigan Supreme Court affirmed the Court of Appeals as to the PERSIA issue and vacated the remainder of the Court of Appeals decision as unnecessary to resolve the dispute.
AFSCME Locals.file ULPs at MERC challenging the 2010 13th check ordinance amendment

35. AFSCME opposed the 2010 amendments and filed an unfair labor practice charge with the Michigan Employment Relations Commission (MERC) alleging that the County


violated its statutory duty to bargain in good faith under the Public Employment Relations Act (PERA), MCL § 423.201, et seq. (MERC Case No. CI0 J-266).
36. Administrative Law Judge ("ALJ") Doyle O'Connor found that the County: I) violated
its duty to bargain, and 2) repudiated its CBA provisions in bad faith.

37. The County filed exceptions with MERC. MERC affirmed in part and reversed in part.

38. Both the County and AFSCME appealed as of right to the Michigan Court of Appeals, which affirmed the MERC decision.
WCERS' DB funding levels continue to fall and MERC issues its 13th check decision. In 2015, the Wayne County Commission passes anordinance amendment eliminating the 13th check.
39. MERC 's 13th check decision was issued on May 19, 2015.

40. On May 29, 2015, Wayne County Circuit Judge Lita Popke entered a $49.3 million judgment against the County relating to the WCERS' 13th check lawsuit on remand from the Michigan Supreme Court.
41. On June 18, 2015, the Wayne County Commission passed an ordinance amendment

which eliminated the IEF and the 13th check. Per ordinance, funds in the IEF are transferred to the DB plan without any credit to the County's DB contribution. (Enrolled Ordinance 20lS-302).
42. The inflation equity fund was composed of investment earnings that exceeded the actuarial determined rate of return of investment for that particular year-threshold.
43. While the initial ordinance stated that to disburse more than 20% but less than 50% that restriction was eliminated by the Wayne County Commission after the Retirement Board requested the change.


44. There [were] no other caps on the size of the IEF or annual disbursements before the 20IO ordinance changes.
45. Every year since its creation, until 2015, there was a disbursement from the IEF.

Background of the Instant Grievance
On June 2, 2015, the WCERS board convened a "Special Meeting" in which a resolution to authorize a 13th check disbursement was introduced. The resolution did not pass. On June 18, 2015, the Wayne County Commission passed a Retirement Ordinance amendment that contained the following language:
As of the effective date of this ordinance, the reserve fund for inflation equity (IEF) previously established by the retirement commission pursuant to this section shall be abolished, all assets of the IEF shall be transferred to the defined benefit plan and shall be credited to the defined benefit plan assets. Such credit shall not offset or be used in any way to reduce the County's required defined benefit contribution.2
On September 20, 2015, the County imposed County Employment Terms ("CET") on Local 3317.3 The language of the CET explicitly eliminated eligibility for a 13th check. 4 On September 22, 2015, the County sent an extension letter to the supervisory bargaining unit and the non-supervisory bargaining unit, extending their then-expired contracts through September 30, 2015.5
In response to the abolishment of the IEF, AFSCME filed grievances asserting that the abolishment of the IEF constituted a breach of the parties' CBAs.6 The County did not meet on the grievance, and the Union filed a separate unfair labor practice- which is currently being held

2 Ordinance 2015-302
3 Joint Exhibit 2d
4 Joint Exhibit 2d. 62
5 Joint Exhibit I0
6 Joint Exhibit J5


in abeyance  pending the outcome of this arbitration- and filed a  lawsuit in the Wayne County

Circuit Court. The Circuit Court granted  AFSCME's  Motion  to Compel  Arbitratio, n  and the

Court  of  Appeals  affinned,  holding  that all three CBAs were in effect at the time that the 13th

check grievances arose and that the grievances were arbitrable.7

On April l 0, 2019, Randy T. Enochs, Chief Labor Relations Analyst for the County and Keith D. Flynn, Attorney for the Union, advised the undersigned Arbitrator that she had been selected to arbitrate the present matters. The representatives initially requested a pre-arbitration date to be scheduled within approximately 45 days. On April l 0, the undersigned offered the dates of Tuesday, April 30, Monday, May 20, Thursday, May 23, and Tuesday, June 4, for a pre-arbitration hearing. On May 17, 2019, the representatives agreed to a June 12, 2019 case management conference call to discuss a date to hold a pre-arbitration hearing. In preparation for the call, the Arbitrator required the representatives to submit by June 10 statements setting forth the main tenets of their positions.

The representatives decided at the June 12 case management conference that a pre-arbitration hearing would not be necessary and agreed to submit to the Arbitrator by Friday, August 9, a stipulated Findings of Fact and a joint list of any disputed facts. The Arbitrator and the representatives scheduled a second case management conference call for August 12, 2019, and  set  the  hearing  for  Wednesday,  September  11,  20I 9,  at  9:00  am.   On  August 9 the
representatives requested an extension for submitting their joint Stipulations of fact to Friday, August 16, and a postponement of the hearing. The Arbitrator granted the extension and scheduled  a  new  hearing  date  of  October  9,  2019. The  representatives and  the Arbitrator


7 AFSCME Council 25 v Wayne County, No 337964; 2018 WL 4575173


scheduled another case management conference call for August 23, 20l 9. On August 23 the representatives agreed that they would submit the case to the Arbitrator on briefs along with the
case exhibits and give oral arguments on the case documents. The representatives and the
Arbitrator held their final case management conference call on September 3, 2019. At that time, the representatives agreed to the following briefing schedule and procedure:
a. Principal briefs were due to the Arbitrator by 5:00 pm  November 8, 20I9 and  were limited to 50 pages.
b. Response briefs were due to the Arbitrator by 5:00 pm December  6, 2019 and were limited to 25 pages.
c. Reply briefs were not permitted.
d. If either side felt that testimony was needed to further clarify the issue it would initiate a discussion with the other side. If the parties could not reach an agreement, the Arbitrator would resolve the issue. The representatives agreed that any testimony the Arbitrator ordered would be offered via teleconfe rence.
d. Oral Arguments would take place on December 16, 2019 convening at 11:00 am
at the Guardian Building, downtown Detroit.
e. The Arbitrator would submit her written Decision via email attachment  by February 7, 2020. She would notify Counsel if she needed additional time.

The parties stipulated as to authenticity and agreed to the below-listed documents as 13th check grievances exhibits submitted to the Arbitrator as part of the record but reserved other objections including relevance:
1. Wayne County Retirement Ordinance Amendments relating to the 13th Check in: I986,


I99,4

2000 . 20 l 0 . and 2 0 15 . Only the 2015 amendment si

d ire c tly applicable to these


grievances, the other amendments are background.


2. AFSCME Local CBAs and 3317 CET. Only the 2011-2014, 2015-2019 CBAs and 2015-present CET are directly applicable to these grievances. Other CBAs are potential background.
3. State Court decisions from the Wayne County Circuit Court, Michigan Court of Appeals and the Michigan Supreme Court relating to 13th check litigation.
4. MERC decision between AFSCME and Wayne County concerning the 13th check and the subsequent Michigan Court of Appeals decision.
5. The 3317 extension letters 20I4-2015 and the 3317 letter dated June 23, 2015, signed by

Jamil Akhtar.

6. The 2014 Wayne County termination letters concerning AFSCME civilian 2011-14 CBAs.
7. September 22, 2015 CEO letters.

8. WCERS' Plan Actuary Annual Valuations 1986-present. Most relevant are 2002- present.

9. September 2010 emails from WCERS plan actuary.

10. July 21, 2015 Report from the Wayne County Financial Review Team concluding that Wayne County was in a Financial Emergency under PA 436 .
11. Consent Agreement between the State Treasurer and Wayne Coun ty.

12. Other Union CBAs as necessary.

13. Any other necessary rebuttal documents.

14. The hearing transcripts from the MERC proceedings in CI O J-266.

I 5. The following exhibits admitted as part of the record in the MERC proceedings in CI0






II



a. J-266--Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20,

21,22,23,24,25,26,,2278,29,35,3386,,39,1,44 2,43,44,45,,447,648,94,
52, 53 , 58, 65, 79, 99, 104, )05.

b. Orders Amending Employment Terms for Local 3317



POSITIONS OF THE PARTIES

The Union

The Union takes the position that the 2015 Amendment to the Retirement Ordinance violates the terms of the Parties' CBAs and, therefore, is void ab initio. As a preliminary matter, the Union argues that all three applicable CBAs were in effect at the time of the amendment. The Union next argues that, by establishing eligibility for a 13th check, the language of the contract
unambiguously  provides for and  requires the existence of the IEF.  In the  alte rnative, the Union

argues that the contract is ambiguous or silent on the subject of the IEF and the 13th check but that the  right  to  a  13th  check has been established  by past practice. Because its  position  is that
the  Retirement  Ordinance  Amendment  is  invalid,  the  Union  requests  a  remedy  that includes

giving the WCERS board the option to vote on a distribution for every year  from  2015 to present.
The County

The County takes the position that the CBAs in question were not active at the time of the Amendment . It emphasizes that the County does not need the Unio n' s consent to amend the Retirement  Ordinance.  It argues that  it  unilaterally  created  the  IEF and  argues that  it can
unilaterally eliminate  it. It  maintains that the IEF  is not a contractual  benefit and that the 13th

check is not a vested contractual right. The County further points out that, as a benefit that was

 (
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only available a year after retirement- if at all - its elimination did not impair any contractual rights of active Union members in any case. The County also contends that, if a breach of contract does exist, it was only for 20I 5. However, the County's position is that there was no
breach of Contract in 2015 because the lack of a 13th check distribution was attributed to the

failure of WCERS to approve a vote authorizing distribution, not to the Retirement Ordinance amendment.
The County points out that every CBA entered into after the Amendment was passed,

incorporated the elimination of the IEF, so there can be no recovery for the Union beyond 2015.

ANALYSIS

The Validity of the Amendment

The Union's first argument is that the 2015 amendment to the Retirement Ordinance is void ab initio because it unilaterally modified or abridged a bargained-for, contractual right. In support of this position, the Union references the City of Cincinnati, Ohio, 83 LA 89 (Richard, 1984).8 That dispute was centered on a requirement that City employees live within the city. The Union, in that case, successfully lobbied for the passage of an ordinance relaxing the residency in t 967, reduchg that requirement from city-wide to county-wide residence.
In 1977, the City Council enacted a new ordinance reinstating the requirement that employees live in the city. The City argued that the Unions waived their right to enforce the 1967 ordinance because they entered into new labor agreements after the 1977 ordinance amendment without any specific contractual language dealing with residency. The City argued that the 1977 ordinance was incorporated into the new agreements because it constituted a subsisting law that was incorporated into the contract. Additionally, as to one of the contracts at issue, in that case,
8 Attachment 15


ordinance amendments were expressly incorporated through the following language: "The wages, fringe benefits and working conditions for employees covered by this Agreement shall be
in accordance with the ordinances passed, from time to time by City Council, which are herewith
made a pan of this Agreement."

In that case, the Arbitrator rejected the City's argument based on a finding that the City never had the authority to modify the residency requirements to begin with. The Arbitrator noted that an employer could not unilaterally circumscribe a contractual commitment by enacting an ordinance and found that the 1977 ordinance was invalid, void ab initio, and of no effect. The Union argues that the outcome in City of Cincinnati, Ohio supports a finding here that the 2015 amendment to the retirement ordinance is void because, in passing it, the County unilaterally amended either a past practice or a contractual right.
The County argues that the Ohio case is not relevant to these proceedings, and it points out that the Union has not presented any Michigan precedent that supports its position that the amendment is void. As a preliminary matter, the Arbitrator recognizes that even if Michigan and Ohio statues contain identical provisions, those provisions may be interpreted differently by Michigan and Ohio courts. For this reason, the lack of Michigan precedent to support the position the Union wishes the Arbitrator to take is significant. Furthermore, even if the finding in the Cincinnati, Ohio case was a correct application of Michigan law, the instant grievance is sufficiently factually distinct to warrant a different outcome.
In the Cincinnati case, the residency the Union had successfully bargained for  was a relaxed  residency  requirement  before  the City  unilaterally  amended  the requirement  to make it
more strict.  In  this case,  however,  the  Union  has stipulated  to the facts that (I)  the Wayne


County Commission established the 13th check by ordinance without bargaining, and (2) the Wayne County Commission amended the I 3th check ordinance in 2000, without bargaining , to change the 13th check distribution method. These facts significantly undennine the position that the  formation  and continuance  of the IE,F are bargained-for benefits that  the County  cannot
revoke unilaterally. This is especially true given the fact that the language of the relevant CBA

references but does not require the existence of the IEF or the provision of 13th checks.

The Language of the CBAs

The Then-Active CBAs

The Union next argues that the contracts expressly provide for an IEF and a 13th check and that, therefore, the County breached the Contracts when it abolished the IEF. The Union posits that, because of the various extensions of the CBAs, all three contracts were either prospectively or retroactively extended until September of 2015. The County takes the position that the CBAs were not active at the time of the amendment because they had expired and had not yet been retroactively extended. However, the Arbitrator agrees with the analysis and conclusion of the Court of Appeals, which found that all three CBAs were active at the time of the amendment in 9uestion. 9
At the time of the 2015 Ordinance Amendment, all three contracts contained the

following relevant language:





9 "Defendant's contention that the extension of the various CBAs were immaterial or inapplicable to a detennination of the timeliness of the grievances, and challenging their retroactive application, is without merit. Defendant's suggestion that the extensions for the CBAs should not be construed as retroactive is contrary to the languageof the extensions and simple principles of contract law." AFSCME Council 25 v Wayne County, No 337964; 2018  WL 4575173


Employees in the Hybrid Retirement Plan shall be eligible for post-retirement cost-of-living adjustments in the form of distribution from the Reserve for Inflation Equity.10


and


The detailed provisions of the Wayne County Employees Retirement System shall control except where changed or amended below.11


The Union has argued, alternately, that the language of the CBAs confers upon eligible retirees either (1) a 13th check or (2) the possibility of receiving a 13th check . The Court of Appeal s described the issue before this Arbitrator in the following way:
There does not appear to be a dispute that the issuance of a 13th  check  is dependent on funds being available and the discretion of the  defendant.  The dispute instead is actually on whether defendant could unilaterally eliminate any possibility of the issuance of a 13th check by abolishing the IEF while the various CBAs were still in effect and contemplate the provision of a 13th check, which is subject to determination by the Arbitrator.12
Based on both the language of the contract and the practice of  the parties,  it is clear that the language of the CBAs active at the time of the amendment did not include a  bargained-for right to receive a I3th check. However, in conjunction with the language of the retirement Ordinance, they did purport  to confer the possibility of  a distribution to eligible employees. At  this  junction,   it   is  important  to  recognize  that  possibility   and  eligibility  are  not  the  same:
eligibility refers specifically to the class of people who might qualify,13 while possibility refers to the existence of external and contextual forces that would be necessary for an event to occur.14 In this case, without changing eligibility, the County changed the conditions that would make

10 See e.g. Exhibit 12-A, p. 72
11 Section 38.0IA in Sergeants and Lieutenants agreement, section 30.0 I (A) in others
12 2018 WL 4575173, 2018 Employee Benefits Cas. 341,675
13 Eligible: I. Qualified to participate <https;//www,merriam-webster,com/djc1jonazy(eHgjble#hp
14 Possible: 1. Being within the limits of ability, capacity, or realization
<https:/lwww.merriam -webster.com/dictio narytpossible


receipt of a 13th check possible, thus diminishing the potential value of the eligibility  while leaving it technically intact.
Similarly, the facts in the record do not support a finding that the County has unilaterally amended a contractual right held by the grievants. The Union  first asserts that  the  contractual right in question is the right to be eligible for a 13th check and argues that, by abolishing the IEF, the County has effectively eliminated the eligibility of anyone to receive a 13th check. However,
this argument conflates eligibility and entitlement. It may be true that if one is not entitled to receive something, being eligible is of little benefit.  Though  this may  be true, the fact remains that the ordinance did not change the eligibility of the employees in question to receive a 13th check. On its face, the ordinance contained no such language. Furthermore, the CET imposed in September of 2015 does purport to change the eligibility of  employees,15 and  this  step wouId have been redundant if the eligibility had already been modified by the 2015 amendment.
The Union  next  urges that the then-active  CBAs do  not, in fact, reference  the June 20 I 5

Retirement Ordinance amendment. The Union supports this position with its interpretation of the referencing clause, which states, "the provisions of the retirement ordinance shall control unless changed or amended below." The Union advances the position that "except where changed" means that no amendment to the Retirement Ordinance made during the term of a CBA would
affect or be incorporated into that CBA. The Union specifically argues that "every witness who testified at the earlier MERC proceeding, including two former managerial agents, stated under oath that Section  30.01  (A)   incorporated  the Retirement Ordinance as it existed at the time -  not




, s 30 .0 I(L) "All employees hired on or atler December I, 2010 shall not be eligible for a 13th check distribution."



subsequent changes made during the life of the contract." This argument supports the position that the effects of the Ordinance might not control during the contract period that ended in 20 15.
If this change had taken place in a way that caused grievants to be unable to receive any value from their contractually-granted eligibility, a contractual violation might well be found. However, in this case, the grievants, as current employees, were not, at the time of the amendment, eligible for any distribution, as distributions were only available to former employees who had been retired for more than a year. Furthennore, the timing of the amendment did not eliminate the possibility of a 13th check distribution for eligible retirees while the CBAs were active.
By passing the amendment in the window between the failure of a WCERS resolution to distribute 13th check and the parties' new CBA, the County effectively minimized the impact of the amendment on employees under active contracts. In 2015, the elimination of the IEF did not actually eliminate the possibility of the issuance of a t 3th check while the CBAs were active because the possibility of the issuance of a 13th check for that year had already been foreclosed by WCERS's failure to pass a resolution authorizing a distribution.
Subsequent Contracts

The Union next argues that the new CBAs contain the same language about employees in Hybrid Plan 5 being eligible to receive post-retirement cost-of-living adjustments in the fonn of distributions from the Reserve for Inflation  Equity and that this language creates a contractual
right relating to the 13th check. However, for reasons stated above, the Arbitrator does not find

that  the  existence  of  eligibility  language  creates a  contractual  guarantee  that the IEF will

continue to exist  and  be funded. The CBAs anticipate the  possibility  of  disjunction  between the


provisions of the CBA and the Retirement Ordinance and guide a situation in which the Contract and the Retirement Ordinance conflict:
The detailed provisions of the Wayne County Employees Retirement System shall control except where changed or amended below.16
When the Parties entered into the CBAs effective October I, 2015, the then-current Retirement Ordinance did not include an IEF.
The Union's attempts to support its position by arguing that, unlike the CET, the new CBAs did not eliminate eligibility for 13th checks distributions. Rejecting the applicability of the Retirement Ordinance amendment, the Union argues simultaneously that the elimination of 13th check eligibility language in the CET was insufficient to abolish contractual rights for local 3317 and that the omission of such language in the 2015 CBAs evidences the County's lack of intent to eliminate the IEF for non-supervisory and supervisory units. This is another argument in which the Union conflates possibility and eligibility. With the 2015 Retirement Ordinance amendment, the County eliminated the possibility for eligible retirees to receive a 13th check. With the CET, the County eliminated the eligibility of 3317 employees to receive a 13th check. These are two separate actions that both have the cumulative and individual effect of eliminating 13th check distribution.
Insofar as the amendment abolishing the IEF and the eligibility language in CBAs are inconsistent, the CBA would have controlled during the 2011 contract, and the Ordinance amendment would have controlled during the 2015 contracts.





16 Section 38.0IA in Sergeants and Lieutenants agreement. section 30.0I (A) in others


Past Practice

The Union argues that, even if the language of the CBAs does not require the continued

funding of the IEF and distribution of a 13t·h check, past practice does. The Arbitrator disagrees. Using the following reasoning, MERC found that there was no past practice regarding thirteenth checks:
The charging Party may  have  had an expectation  that the IEF would continue  to be well-funded and that no funds would be removed from the IEF except disbursements to retirees. However, that expectation is unfounded. There is no evidence that Respondent made any express or implied promise that would intentionally create such an expectation with respect to the  funding  of  the thirteenth check, which has always been a discretionary benefit.17
The facts of the MERC case are slightly different than the stipulated facts of the grievance before this Arbitrator. However, the reasoning is similar: there has never been a guarantee of a 13th check. No retired employee - and certainly no current employee- had, in any given year, the reasonable expectation that a check would be guaranteed, much less what the amount of the check would be, and the amount of the checks varied over three years. After the 2000 amendment to the Retirement Ordinance, which eliminated the 20/50 rule, WCERS could decline to distribute a check at all, and in 2015, the resolution to distribute a 13th check failed before the retirement ordinance was amended to eliminate the IEF. For these reasons, the facts in the record do not support a finding that past practice required a continued distribution of a I 3th check.






17 Wayne County v Michigan AFSCME Council 25. AFL-CIO, 2017 WL 359730
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DECISION

The Arbitrator has reviewed the record in detail and carefully cons idered the pa1ties· positions and their oral arguments in supp ort thereof. Having done so, she finds that the totality of the evidence failed to prove that the Co unty vio lated the applicable CBAs by abolish ing the IEF
while the variou s CBAs were still in effect and  contemplated  th e  provision of a  13th  check.  The refore, for all the reasons state d above, the grievances are DENIED and dismissed in their entirety.
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